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654 DOBBIN V. CORDINER. 

Supreme Court of Minnesota. 
DOBBIN v. CORDINER. 

A married woman is estopped from obtaining the cancelation of her deed, reg- 
ularly executed and acknowledged and subsequently delivered by her husband to- 
an innocent purchaser, notwithstanding the proof that at the time of the execution 
and acknowledgment of the deed, there was a blank for the name of the grantee, 
and that the wife did not know what property the deed conveyed. 

Appeal from the District Court of Hennepin County. 

Hart & Brewer for appellant. 
Wilson & Lawrence for respondent. 

Dickinson, J., July 2, 1889. This action is prosecuted 
for the purpose of securing the cancelation of a deed of con- 
veyance from the plaintiff and her husband to the defendant. 
The plaintiff seeks to avoid the deed upon the grounds, that, 
as she alleges, the deed when executed by her, was incomplete, 
not containing the name of the grantee, nor any description of 
the property conveyed ; that by her husband's misrepresenta- 
tions, she was induced to sign and acknowledge the instru- 
ment in its incomplete form, and that he afterward, without 
her authority, inserted the name of the defendant as grantee, 
and the description of the property, and delivered the deed to 
the defendant. 

By the findings of the Court, the following facts are estab- 
lished : The land had been purchased by the plaintiff's hus- 
band, who paid a part of the purchase price. The conveyance 
was made to the plaintiff, who gave a mortgage upon the prop- 
erty for an unpaid part of the purchase price. That the plain- 
tiff 's husband, having bargained with the defendant for the sale 
of the land to him, prepared a deed for the conveyance of the 
property, complete in form, except that it did not contain the 
name of any grantee. He requested the plaintiff to execute 
it, and without objection she signed and acknowledged it, the 
husband also joining in the execution of it. She delivered 
the deed after her acknowledgment to her husband, for the 
purpose of completing and delivering it to the purchaser. The 
husband then wrote in the name of the defendant as grantee, 
delivered it to him and the latter received the deed, paid the 
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price to the plaintiff's husband in good faith without notice of 
any defects or omissions in the making or execution of the 
deed. 

He assumed as part of the consideration the -payment of the 
outstanding mortgage on the property. The plaintiff's allega- 
tions as to the fraudulent procuring of her execution of the 
deed were not sustained by the findings of the Court. 

It is conceded on the part of the appellant, the plaintiff, that, 
in general, one executing a deed of conveyance may give au- 
thority to another, by parol, to insert in the deed, after its ex- 
ecution, the name of a grantee, the grantee not having been 
before named in the deed ; but it is contended that a wife can- 
not confer such authority upon her husband. We deem it 
unnecessary to decide whether this distinction can be recog- 
nized. Without regard to that question, and however it might 
be decided, we are of the opinion that by her conduct, the 
plaintiff is precluded, upon the principle of estoppel, from as- 
serting, as against the defendant, the invalidity of this deed. 

Our statutes have gone far to remove the common law dis- 
ability of married women. The property held by them at the 
time of marriage, continues to be their separate property after 
marriage. They may, during coverture, receive, hold, use and 
enjoy property of all kinds, and the rents, issues and profits 
thereof, and all avails of their contracts and industry, free from 
the control of their husbands. They are capable of making 
contracts by parol, or under seal. They are bound by their 
contracts, and responsible for their torts, and their property is 
liable for their debts and torts, to the same extent as if they 
were unmarried. Their power to contract, and to convey real 
estate, is, however, so far qualified, that they cannot contract 
with their husbands relative to the real estate of either, or by 
power of attorney, or otherwise, authorize their husbands to 
convey their real estate, or any interest therein ; and, in gen- 
eral, in all conveyances, by married women, of their real es- 
tate, their husbands must join. 

Married women cannot enjoy these enlarged rights of action 
and of property, and remain irresponsible for the ordinary 
legal and equitable results of their conduct. Incident to this 
power of married women to deal with others, is the capacity 
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to be bound, and to be estopped, by their conduct, when 
the enforcement of the principle of estoppel is necessary 
for the protection of those with whom they deal ; although 
there are, without doubt, limitations upon the application 
of this doctrine: Norton v. Nichols (1876), 35 Mich. 148; 
Reed v. Morton (1888), 24 Neb. 760; Knight v. Thayer 
{1878), 125 Mass. 25 ; Bodine v. Killeen (1873), 53 N. Y. 93; 
Powells Appeal (1881), 98 Pa. 403; Fryer v. Rishell (1877), 
84 Id. 521; Godfrey v. Thornton ( 1 879), 46 Wis. 6jj ; La- 
vasser v. Washburn (1880), 50 Id. 200; Baum v. Mullen 
(1872), 47 N. Y. 577; Patterson v. Lawrence (1878), 90 111. 
174; Reis v. Lawrence (1883), 63 Cal. 129; Sharpe v. Foy 
(1868), L. R. 4 Ch. 35 ; In re Lush's Trusts (1869), Id. 591 ; 
2 Pom. Eq. Jur. 814. 

This plaintiff had power to convey her estate by deed, in 
which her husband should join. She executed and acknowl- 
edged this deed, knowing that it was a deed of conveyance, 
and contemplating that it was to be delivered, and have effect 
as such, and that the purchaser would pay a consideration 
therefor. The deed was delivered, as she intended it should 
be, to a purchaser, who in good faith, supposing the convey- 
ance to be in all respects valid and effectual, has paid the con- 
sideration therefor. Even if her authority to her husband, 
implied from the circumstances, to fill in the name of the 
grantee, was ineffectual to legally empower him to do so, she 
ought not now to be allowed in a court of equity, to defeat the 
title of the purchaser upon that ground. A grantor not under 
disability from coverture, would be estopped under such cir- 
cumstances : Pence v. Arbuckle (1876), 22 Minn. 417. It is 
equitable that the same principle be applied here for the pro- 
tection of the defendant ; and to so apply it, does not, we think, 
defeat the purposes of the statute declaring invalid any power 
of attorney or other authority, as between husband and wife ( 
to convey real estate. 

It is immaterial in our view of the case, whether or not, there 
was an express authorization of the husband to fill in the name 
of the grantee. It is enough that the plaintiff intended the 
instrument to have effect as a conveyance, and that she allowed 
her husband to take it, after she had executed it, for the pur- 
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pose of delivering it to the purchaser, as a deed of conveyance 
executed by her. That the plaintiff supposed that her hus- 
band was to deliver this deed to the purchaser, is shown by 
her own testimony. 

The extent of the proof, on the part of the plaintiff, as to the 
misrepresentations of her husband, was that he said to her, 
when he asked her to execute the deed, that he would like to 
sell a lot. Without considering what might have been the 
effect of fraudulent misrepresentations of the husband, in a 
case where the wife was not chargeable with negligence in the 
transaction, we regard this evidence as wholly insufficient to 
justify the granting of relief as against an innocent purchaser. 
With regard to the rights of purchasers, it was culpable neg- 
ligence on the part of the plaintiff to execute the conveyance, 
unless she is to be bound by it. The language of her hus- 
band did not justify her in executing the deed without reading 
it, or at least without more definite information as to its con- 
tents, unless she was willing to allow the deed to have effect 
whatever the property conveyed might be. It is therefore un- 
necessary to pass upon the question of the admissibility of the 
husband's testimony going to rebut the plaintiff's testimony in 
this particular, and which, as it seems, the Court below did 
not consider. 

The deed was effectual as a conveyance, although there was 
but one subscribing witness : Morton v. Leland{ 1880), 27 Minn. 
36; Johnson v. Sandhoff (1883), 30 Id. 197; Con/an v. Grace 
(1886), 36 Id. 276. 

The evidence justified the findings of fact. 

Judgment affirmed. 

With all due deference to this learned (hen the doctrine of estoppel might 

Court, it is difficult to understand how arise, but no act of her own, or false 

and in what way the doctrine of estop- representation, can confer upon her a 

pel is applicable to this case. If the capacity which she has not under the 

wife had capacity to execute a deed con- law. On the other hand, if a feme 

taining blanks, it is valid, and if she had covert can execute a deed with one 

not the capa ity, it is not valid. The blank, she caadoso wiih two or more 

question is one of capacity to execute blanks, because the principle is the 

such a deed, and not one of esioppel. same, and thus blank deeds might l.e 

If she had capacity to execute the deed, executed. If she has the capacity to 
Vol. XXXVII.— 42 
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execute such a deed, then her acts con- 
stituting her husband her agent, might 
raise the question of estoppel ; but it 
must first be settled that she has this 
capacity. 

Now, she has or has not this capa- 
city by virtue of the enabling statutes. 
The Minnesota statute is substantially 
those of the other States, except the 
provision prohibiting the wife from con- 
tracting with her husband concerning 
her real estate, or authorizing him to 
convey any interest therein. 

The proposition is, a married woman 
cannot execute a deed with blanks in it. 
At common law she could not convey 
her own land by any direct mode of 
alienation. To circumvent this, fines 
and recoveries were introduced, the es- 
sential part of which was the judicial 
privy examination. In equity, the doc- 
trine of the/*r disponendi of the sepa- 
rate estate was, after a long struggle, 
settled to be, that the feme covert had 
no power to dispose of the separate es- 
tate but that conferred by the instru- 
ment which created it. By the fine and 
common recovery, the privy examina- 
tion could only be taken upon a com- 
pleted assurance ; that is to say, a deed 
could not be executed, if there were any 
blanks in it. By the equity doctrine of 
jus disponendi, she could only dispose 
of her estate in the specific mode and 
manner pointed out in the instrument 
creating it. Hence, under both juris- 
dictions, a feme coverts deed was re- 
quired to strictly comply with the mode 
and manner prescribed. The enabling 
statute takes the place of both of these 
methods, and is controlled by the rule 
applicable to those methods, namely, 
that a feme covert has no capacity to 
dispose of her statutory estate, but in 
the mode and manner specifically 
pointed out in the statute. This rule is 
not applicable to conveyances by per- 
sons sui juris ; hence the question, 
whether or not a person sui juris, can 



execute a deed containing blanks, must 
not be mixed with the question, whether 
or not a married woman can do it. 

The identical question involved in 
the principal case, was decided by the 
Supreme Court of the United States in 
Drury v. Foster (1864), 2 Wall. (69 U. 
S.) 24. In that case, the mortgage of 
the wife's Minnesota land, was drawn 
with blanks for the mortgagee's name 
and the sum to be borrowed. The wife 
executed it in this shape, knowing that 
the blanks were to be filled up by the 
husband. The deed was delivered to 
the husband, to enable him to borrow 
the money. Drury agreed to loan 
$1 2,800, and thereupon the husband in- 
serted Drury's name as mortgagee, and 
the amount. The Court held that the 
mortgage was void as to the wife, be- 
cause under the Minnesota statute, and 
the common law, she cannot execute a 
deed by procuration ; cannot authorize 
any one to fill up the blanks and de- 
liver the mortgage ; there could be no 
acknowledgment, until the blanks were 
filled ; until then, there was no deed to- 
be acknowledged ; and her act and the 
act of the officer were nullities. 

" It is insisted, however," said the 
Court, " that Mrs. Foster should be es- 
topped from denying that she signed 
and acknowledged the mortgage. The 
answer is this, that to permit an estoppel 
to operate against her, would be a vir- 
tual repeal of the statute that extends to 
her this protection (the privy examina 
tion upon a completed deed), and also 
a denial of the disability of the com- 
mon law that forbids the conveyance of 
her real estate by procuration. It would 
introduce into the law an entirely new 
system of conveyances of the real prop- 
el ty of feme coverts. Instead of the 
transaction being a real one, in con- 
formity with established law, convey- 
ances by signing and acknowledging 
blank sheets of paper, would be the only 
formalities required. The consequences 
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of such a system are apparent and 
need not be stated." And that, whilst 
the weight of cases held that parol au- 
thority was sufficient to authorize the 
alteration or addition to sealed instru- 
ments, executed by persons sui juris, 
yet this could not be done by a married 
woman, because it would be a virtual 
repeal of the statute, which requires a 
privy examination upon a completed 
deed, and the Minnesota statute, which 
prohibits such authorization to a hus- 
band, and also a denial of the common 
law, which forbids the conveyance of a 
married woman by procuration. 

Upon the same question, and a simi- 
lar state of facts. Judge Dillon, in 
Simmes v. Hervey (1865), 19 Iowa 273, 
held that the mortgage was void, be- 
cause executed without the name of the 
grantee, and description of the property ; 
stating, after a careful review of the 
cases, that it was safer to deny the power 
by parol, to fill the blanks after the ex- 
ecution of the mortgage, unless re-de- 
livered, confirmed, ratified, or adopted ; 
and distinguished that case from Mc- 
Henry v. Day (1863), 13 Iowa 445; 
and Baldwin v. Snowden (i860), II 
Ohio St. 203. 

In Burns and Wife v. Lynde (1863), 
6 Allen (Mass.) 305, the Court held 
that a printed deed, signed and sealed 
in blank by a married woman, the 
blanks filled up in her absence, but by 
her paiol authority, was void, unless 
afterwards re-delivered, or adopted, 
when in a completed state; because any 
other rule would be dangerous and sub- 
versive of public policy, substituting 
parol evidence for the sanctity of a deed. 
The principle involved is well enforced 
in this opinion. 

These are the leading cases, decided 
by well-known jurists, after careful con- 
sideration and exhaustive research ; 
they are founded upon the fact that a 
married woman's capacity to convey 
comes from the statute. The mode and 



manner prescribed by the statute must 

be strictly followed. 

The rule at common law, in equity, 
and under the statute, is the same, which 
is, that she has no power to dispose but 
that conferred in the instrument creating 
it, and if this instrument, or the power 
creating the estate, provided that the 
disposition, or alienation, must be by 
deed duly executed and delivered after 
privy examination, that requirement 
must be complied with. Under the fine 
and recovery, it was required that the 
deed be complete, containing the 
grantor, the grantee, and the thing 
granted, duly executed and delivered 
upon privy examination. Inequity, the 
power of appointment, and the power 
of disposition, were restricted to the 
mode and manner specifically pointed 
out in the instrument. The same rule 
applies to the statute. Hence, drawing 
from the principles which controlled 
the fine and recovery, and the doctrine 
of jus disponendi, the rule under the 
statute is that a married woman has no 
capacity but that which is conferred by 
the statute, and that power — jus dispon- 
endi — must be strictly followed. The 
manner and form must be strictly pur- 
sued. If formalities are prescribed, 
these must be followed. If signing and 
sealing were required, that must be per- 
formed. If the jus disponendi is re- 
quired by instrument in writing, duly 
acknowledged, that must be strictly fol- 
lowed. If a privy examination was re- 
quired it meant such examination of a 
completed instrument, and in no in- 
stance was the jus disponendi allowed 
to be exercised by blank deed or by 
procuration. The principle that the 
statute is the instrument creating the 
separate estate, and regulates the man- 
ner and form of lhe/«« disponendi and 
must therefore be strictly pursued, is the 
reason for that class of cases which hold 
that if the conveyance of a feme covert 
is not executed according to the man- 
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ner and form prescribed by the statute 
it is void : Morrison v. Wilton (1859), 
13 Cal. 498; Elliott v. Pursol (1828), 
I Pet. (26 U. S.) 328 ; Hepburn v. Du- 
bois (1838), 12 Id. (37 U. S.) 345; 
West v. West (lt,2T,), 10S. &R. (Pa.) 
445; James v. Fiske (1847), 9 S. & 
M. (Miss.) 152; Jenkins v. McConico 
(1855), 26 Ala. 213; Palmer v. Cross 
(1843), I S. & M. (Miss.) 48; Mac- 
lay v. Love (1864), 25 Cal. 374 ; Dent- 
zelw. Waldie (1866), 30 Id. 142; Bod- 
ley v. Ferguson (1866), 30 Id. 517; 
Mcintosh v. Smith (1847), 2 La. An. 
758; Bisland v. Provosty (1859), 14 
Id. 169; Lowell v. Daniels (1854), 2 
Gray (Mass.) 161 ; Keen v. Hartman 
(1865) 48 Pa. 497; Bemis v. Call 
(1865), 10 Allen (Mass.) 512 ; Glidden 
v. Strupler (1866), 52 Pa. 400; Todd 
v. R. R. (1869), 19 Ohio St. 514; Lo- 
throp v. Foster (1863), 51 Me. 367. 

The cases cited by the Minnesota 
Court do not apply to the question in- 
volved in the case before it, except that 
of Reed v. Morton, infra, which does 
not appear to have been well consid- 
ered. Norton v. Nichols (1876), 35 
Mich. 148, was a case of irregular ac- 
knowledgment, and not of capacity to 
make the acknowledgment; and the 
cases cited by the Michigan Court to 
support its position (Sharpe v. Foy 
(1868), L. R. 4 Ch. 35, and In re 
Lush's Trust (1869), Id. 591), were 
cases of the wife's equity to a settle- 
ment under the English doctrine ; the 
former holding her right to the equity 
was barred by her recital in her duly 
executed deed; and the latter that 
her regular and lawful assignment of 
her reversionary interest in a trust fund, 
barred her equity to a settlement. The 
case of Knight v. Thayer ( 1 878), 125 
Mass. 25, held that the wife's covenant 
of warranty, in her lawfully executed 
deed, was binding, and not that she had 
capacity to make the deed. In Powell's 
Appeal (1881), 98 Pa. 403, the wife's 



release of her legacy was held good 
because she had capacity to dispose of 
this chose in action. In Bodine v. Kil- 
leen (1873), 53 N. Y. 93, the wife 
was held bound by her contract entered 
into through her agent. She was law- 
fully conducting the grocery business, 
and her husband was her lawful agent 
in creating the obligation sued on. This 
was a case of agency, not a case of 
capacity to execute a blank deed, and 
the general proposition made by this 
Court in this case, so often misapplied, 
that to the extent a married woman is 
empowered to contract, she may be 
bound in the same manner as if un- 
married, is correct as applied to the case 
in hand and as a general proposition, 
but here, as in other cases, the capacity 
to make the contract must be first set- 
tled. In Fryer v. Risheil (1877), 84 
Pa. 521, the wife's application to res- 
cind her assignment of a contract to 
purchase realty, was refused, unless the 
consideration received was restored. 
Godfrey v. Thornton (1879), 46 Wis. 
677, held that the wife's mortgage, 
without attestation, or acknowledgment, 
was valid, because the statute conferred 
the power, and she complied with the 
statutory jus disponendi. This was the 
ruling in the cited case of Lavassar v. 
Washburne (1880), 50 Wis. 200. In 
Baum v. Mullen (1872), 47 N. Y. 577, 
the wife was held responsible for the 
fraudulent representations of her hus- 
band, who was her agent in the trans- 
action. Patterson v. Lawrence (1878), 
90 111. 174, asserted the principle in 
Fryer v. Risheil, supra, and fol- 
lowed the Illinois doctrine, that estop- 
pel comes from tort, not contract, as an- 
nounced in Oglesby Coal Co. v. Pasco 
( l8 75)» 79 HI- l( >4; Schwartzv. Saun- 
ders (1867), 46 Id. 18; Anderson v. 
Armstead (1873), °9 Id. 452, and does 
not touch the question whether she can 
execute a deed in blank. In Reis v. 
Lawrence ( 1883), 63 Cal. 1 29, the wife's 
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deed was held valid, although her di- 
vorce was void, because all her prop- 
erty rights and the rights of others, ac- 
quired under the impression that the 
deed was good, were protected on the 
ground of public policy. 

The Nebraska case of Heed v. Mor- 
ton (1888), 24 Neb. 760, sustains the 
position that a feme covert can execute 
a blank deed. It is true that other ele- 
ments also existed, namely, that it was 
in the hands of an innocent purchaser, 
and that the wife knew, when execut- 
ing it in blank, that her husband would 
fill the blanks, obtain the money, and 
deliver the deed. The infirmity of this 
case lies in the fact that it is against the 
leading cases and principles ; and the 
cases which it cites do not support its 
position, because they are cases of per- 
sons sui juris. Besides, the Nebraska 
statute does not inhibit, as does the 
Minnesota statute, deeds made by pro- 
curation. 

It remains, therefore, to be shown 
that the true principle involved in the 
question (whether or not a married wo- 
man can execute a deed with blanks in 
it) is that declared in Drury v. Foster 
(1864), 2 Wall. (69 U. S.) 24; Burns 
v. Lynde (1863), 6 Allen (Mass.) 305. 

This was applied to the deed of a 
feme covert, in Hibbinohite v. Mc- 
Mornil (1840), 6 M. & W. 200, after 
an exhaustive discussion of the cases, 
and expressly overruled the case of Tex- 
ira v. Evans (cited in Master v. Miller 
(1791), I Anst, at p. 228). The line 
of cases which follow the doctrine that 
a married woman is estopped from seek- 
ing the invalidity of her deed executed 
in blank, begin at that case, as authority 
for this docirine of estoppel. In that 
case, Lord Mansfield decided that a 
personal bond, executed in blank by a 
person sui juris, could be subsequently 
filled by parol authority ; not that a 
married woman or a person under dis- 
ability, could do this. 



Texira v. Evans, supra, has been 
followed in rVooley v. Constant (1809), 
4 Johns. (N. Y.) 54; Ex parte Ker- 
v/in (1828), 8 Cow. (N. Y.) 118; 
Bank of Buffalo v. Kort right (1839), 
22 Wend. (N. Y.) 348; Chauncy v. 
A mold (1862), 24 N. Y. 330; Wiley 
v. Moor (1828), 17 S. & R. (Pa.) 438; 
Boardman v. Care (1829), I Stew. 
(Ala.) 517; Richmond Mfg. Co. v. 
Davis (1845), 7 Blackf. (Ind.) 412; 
and disapproved and rejected in Boyd 
v. Boyd (1819), 2 N. & McC. (S. C.) 
125; Gilbert v. Anthony (1821), I 
Yerg. (Tenn.) 69; Byers v. McClanahan 
(1834), 6 G. & J. (Md.) 250; Ayers v. 
Harness (1824), I Ohio 368; U. S. v. 
Nelson (1822), 2 Brock. (U. S. C. Ct., 
Dist. Va.) 64; People v. Organ (1861), 
27 111. 27 ; Davenport v. Sleight (1837), 
2 Dev. & Bat. (N. C.) 381 ; King v. 
Brooks (184S), 9 Ired. (N. C.) 218; 
Cross v. State Bank (1845), 5 Ark. 525 ; 
McMurty v. Frank (1826), 4 T. B. 
Mon. (Ky.) 39; Arrington v. Burton 
(1851), 19 Ala. 114. 

" No person," said Ruffin, Ch. J., 
in Davenport v. Sleight (1837), 2 Dev. 
& Bat. 381, " will argue in favor of a 
deed of convey mce in which the name 
of the bargain >e, or the description of 
the land, was inserted after the execu- 
tion by the vendor, in his absence, al- 
though done without corruption, or by 
some person whom he requested to do 
it. It would subvert the whole policy 
of the law, which forbids titles from 
passing by parol, and requires the more 
permanent evidence of writing and 
sealing." 

" A transfer to a person not named," 
said Denio, J., in Chauncy v. Arnold 
(1862), 24 N. Y. 330, " or in any way 
described, or designated, is * * a mere 
nullity. To hold otherwise would let 
in the mischief intended to be guarded 
against in requiring a writing under seal 
to work a disposition of property. But 
although there is some diversity in the 
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cases, I am of opinion that none of 
modem date countenance the method 
of creating a title to, or a lien upon 
land," by the insertion of the name of 
the mortgagee after delivery. " Cases 
arising upon bills and notes are plainly 
distinguishable:" these and bonds for 
money, official bonds, and stock certi- 
ficates if issued in blank, may be filled 
up. " But no one," he adds, " would 
be bold enough to contend that a paper, 
intended to operate as a mortgage, could 
be put in circulation in such a shape, 
and by filling up, could be made obli- 
gatory on any one. This doctrine is 
limited strictly to commercial paper, and 
is based solely on its negotiable qual- 
ity." To same effect is Ingram v. Lit- 
//<• (1853), 14 Ga. 173; and 2 Washb. 

R. P- 554- 

Upon these principles and this rea- 
soning announced, all the decisions can 
be harmonized. In New York, the 
case of Woolley v. Constant (1809), 4 
Johns. 54, seems to be against this po- 
sition, but in Bodine v. Killeen (1873), 
53 N. Y. 93, it is supported. In the 
language of the Court, " the law will 
not permit one legally incapacitated to 
do that indirectly which she cannot do 
directly. This is especially the case 
with infants and married women * * * ; 
the law imposing the disqualification 
from motives of public policy, and lor 
the safety of those regarded as weak 
and needing protection :" citing and 
approving Keen v. Coleman (1861), 39 
Pa. 299; Lowell v. Daniels (1854), 2 
Gray (Mass.) 161 ; and Goulding v. 
Davidson (1863), 26 N. Y. 604. In 
Massachusetts, besides the leading case 
of Burns v. Lynde (1863), 6 Allen 305 ; 
Plummet v. Lord (1862), 5 Id. 460, 
and Loiuellv. Daniels (1S54), 2 Gray 
161, support the doctrine, and in the 
latter case, the separate deed of the 
wife was declared invalid, because the 
statute required a joint deed. It is 
there stated that &/, me covert cannot 



do by estoppel, what she cannot do by 
deed, and that she is incapable of mak- 
ing a conveyance by estoppel in pais, 
and that no case can be found where a 
party was barred by estoppel in pais, 
who was incapable of conveying by 
deed. 

The doctrine is followed in Pennsyl- 
vania : Glidden v. Simpler (1866), 52 
Pa. 400; Keen v. Hartman and wife 
(1865), 48 Id. 497; Keen v. Cole- 
man (1861), 39 Id. 299. In this State 
the doctrine that the wife has no capa- 
city but that conferred by the law, is 
strictly followed. The case which 
seems to differ, or contravene this prin- 
ciple: Wiley v. Moor (1828), 17 S. & 
R. 438, rests on the doctrine of estop- 
pel, as applied to obligations discon- 
nected with real estate, and where the 
wife's capacity to enter into the contract 
was not questioned. 

In Glidden v. Strupler, supra, her 
separate agreement to sell her land was 
held void, although she had received 
part of the purchase money and the 
purchaser made improvements thereon 
with her knowledge and encourage- 
ment, because she had no capacity to 
contract for the sale of her real estate 
or to convey it, except by the precise 
mode named in the statute, namely, by 
joint deed, duly executed, and upon 
privy examination ; and hence, as she 
did not have capacity to make the agree- 
ment, she could not ratify or confirm it, 
and therefore there could be no estop- 
pel, even though she received the con- 
sideration, and improvements had been 
erected by an innocent party. This 
case reviews all the prior decisions. 

Though these cases do not directly 
assert the proposition that the deed of a 
feme covert, executed with blanks in it, 
is void, because she has no capacity to 
execute such a deed ; yet, they estab- 
lished the rule that she has no capacity 
but that expressly given in the statute. 
She was disabled at common law and 



DOBBIN V. CORDINER. 



66 3 



under the equity doctrine, from execut- 
ing such a deed, and the privy examin- 
ation could only be had upon a com- 
pleted deed. She retains this incapacity 
unless the statute expressly removes it, 
and provides in so many words that she 
can convey by such a deed ; hence the 
rule that she has no capacity but that 
■which the statute confers. If it does 
not empower the execution of a deed in 
blank, she cannot do it, because she 
could not do it at common law. The 
same doctrine was held in Keen v. Hart- 
man (1865), 48 Pa. 497, and Keen v. 
Coleman (1861), 39 Id. 299, holding 
that, as she had no capacity to execute 
the mortgage or bond, she was not 
liable for the false representations of her 
capacity (that she was unmarried), which 
induced third parties to contract with 
her, because the statute did not empower 
her to make such a contract in such 
■way. 

The Alabama cases are governed by 
the same principle : . Martin v. Martin 
(1853), 22 Ala. 86; Jenkins v. McConico 
(1855), 26 Id. 213. 

In Morrison v. Wilson (1859), 13 
Cal. 498, the mortgage of the married 
■woman's lands, executed by her trustee 
holding the legal title, on the faith of 
her representations that the trustee was 
the sole owner, was declared invalid, 
because she can convey her land, and 
be divested of title, only according to 
the forms prescribed in the statute, and 
that estoppel in pais has no application 
to the estates of a married woman. 

This was followed in Maclay v. Love 
(1864), 25 Cal. 374; Denlzelv. WalJie 
(1866), 30 Id. 142 ; Bodley v. Ferguson 
(1866), 30 Id. 517. 

[In Chase v. Palmer (1S62), 29 111. 
306, Breese, J., said : " This deed is 
wanting in one essential ; namely, a 
grantee, and is therefore void. It might 
be very convenient, and probably pro- 
ductive of no injury to any interest of 
society, that a party, wishing to sell a 



tract of land, should be permitted to 
execute and deliver the deed to an 
agent, with a blank for the name of the 
grantee, to be filled up when a pur- 
chaser should be found, but the law 
does not permit it." 

The Illinois cases were reviewed in 
Oglesby Coal Co. v. Pasco (1S75), 79 
111. 170, holding that the wife's verbal 
agreement to release her interest in 
realty, was not an estoppel, although 
she received the consideration, because 
her title could only be divested by deed 
duly acknowledged, as provided by the 
statute. 

[Again, in Sim ins v. Hervey (1865), 
19 Iowa 288, Dillon, J., said : "A deed 
signed in blank is not, in the sense of 
the law, executed. There must still be 
under our statute, as at common law, a 
grantor, a grantee, and a thing to be 
granted, and these must be described in 
the writing." But, in Devin v. Himer 
(1870), 29 Iowa 299, "the plaintiff and 
his wife executed the deed for the de- 
fendant, and only left the name blank 
because they did not know it in full ; 
he was the specific grantee intended; 
he had express and full authority to 
insert his own name, and it was the in- 
tention he should do so, and it was 
delivered for that object and purpose; 
his name was inserted pursuant to that 
intention ; the grantors ratified the same 
and claim the benefit of the delivery 
and of the perfected deed. ***** 
We have no hesitation in holding the 
deed valid and complete, nor would we 
if the plaintiff were seeking to avoid 
it :" Cole, C. J. 

[In Quinn v. Brown (1887), 71 Iowa 
376, the wife joined her husband in ex- 
ecuting and acknowledging a deed with 
the consideration and name of the 
grantee blank, and left such deed with 
her husband, who sold the land to an 
innocent purchaser for value, inserting 
the name and the consideration, and 
delivering the deed to him : she was 
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not permitted to assail the title, Seev- 
ERS, J., saying — " The pivotal question 
is, did she execute the deed in blank, 
and leave it with her husband ? * * * 
She may not possibly have known the 
character of the instrument, * * * and 
as Brown had no knowledge that it had 
been fraudulently procured, and as we 
find he is a purchaser for value, he 
should be protected." 

The doctrine in Louisiana is the same 
as in California: Bistand v. Provost 
(1859), 14 La. An. 169. 

In Lathrop v. Foster (1863), 51 Me. 
367, a married woman was not estopped 
by her deed, intended as a release of 
dower, because it contained no words 
of release, as the statute prescribed ; and 
see Rangely v. Spring (1842), 21 Me. 
130, where it was held that a married 
woman cannot be bound by her verbal 
assent or actual knowledge of a convey- 
ance of her lands by her husband ; and 
that her knowledge of, or assent to, such 
conveyance, is not necessary in order to 
render the deed operative against the 
husband. 

The Maine Court recognized the 
distinction between parol authority to 
fill a bond, and a deed : Inhabitants of 
South Berwick v. Huntress (1865), 53 
Me. 89. The case of Van Etta v. 
Evenson (1871), 28 Wis. 33, does not 
impinge upon this doctrine, because that 
was a mortgage by a person sui juris, 
and it was held good, on the ground 
that the paper should have the effect 
that the parties, at the time of its execu- 
tion, intended it should have. 

[Cooper v. Page (1872), 62 Me. 192 ; 



here was no authority and no ratifica- 
tion of the act done, and the Court dis- 
tinguished South Berwick v. Huntress 
on this ground. 

The Mississippi Court announced the 
same doctrine in Palmer v. Cross (1843), 
I Sm. & M. 48 (Miss.), holding that the 
statute provided the only mode by which 
a married woman could be divested of 
her title; namely, by deed duly ac- 
knowledged. 

The principle contended for was ap- 
plied in Ohio ( Todd v. R. R. (1869), 19 
Ohio St. 514), holding that a married 
woman's writing, intended as a dedica- 
tion, duly executed, acknowledged, and 
recorded, did not estop her from claim- 
ing the land, although the defendants 
acquired valuable rights under the be- 
lief that the dedication was valid ; on 
the ground that she could only dispose 
of, or encumber land, in the manner 
specifically prescribed by the statute, 
and what she could not deprive herself 
of by direct and express contract, she 
could not loose by way of estoppel; 
citing Miller v. Ifine (1862), 13 Ohio- 
St. 565 ; and Purccllv. Goshern (1848), 
17 Id. 165. 

[But in Galbrath v. Zunsford (1&S8), 
87 Tenn. 89 ; s. c 28 American Law 
Register 126, it was held that a mar- 
ried woman may, by acts in pais, done 
without any intentional fraud, estop 
herself to assert title to her realty 
against persons misled to their prejudice 
by such acts, and this notwithstanding 
the statutory requirements. 

Jno. F. Kelly. 

St. Paul, Minn. 



